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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2002 
Second Reading 

Resumed from 4 March. 

HON MURRAY CRIDDLE (Agricultural) [5.49 pm]:  I had barely started on my discussion of the 
Environmental Protection Amendment Bill 2002 yesterday evening when the debate was adjourned.  I want to 
speak on this Bill because I have an intimate knowledge of the early clearing that occurred in Western Australia.  
Hon Christine Sharp touched on this issue last night and was correct in saying that something like a million 
acres, or 400 000 hectares, as it is called nowadays, were cleared each year during the 1960s.  Some of the issues 
come from that era when people were clearing and ploughing land.  Salt is not the only issue; there is also wind 
erosion.  Indeed, salt is not an issue in my part of the world, but wind erosion certainly is.  Those issues and their 
impact on the land are certainly significant.   

The farming industry and the people who live in rural areas are the ones who will fix these problems.  
Governments will not fix them, although there was a lot of discussion on the National Action Plan for Salinity 
and Water Quality and the like, the funding that was required and the enormous amount of time it took for that to 
happen.  Members of the National Party, which is the party to which I belong, were instrumental in applying 
pressure for funding, because there was a lack of funding.  This had an impact on volunteers of organisations 
such as the land conservation district committees.  Some of the people who were in charge of the LCDCs were 
put at risk and, from time to time, chose to move on to other areas.  In fact, some went back to the eastern States 
because there was no assurance that their jobs would continue.  

There is not much land at issue here.  Much of the focus is in the wrong area.  This legislation involves many 
dangers.  It has some good aspects, but it also includes many dangers for farming.  Some of the solutions may 
impact on such things as expressions of environmental harm, because that will be administered by bureaucrats 
and not by the average run-of-the-mill person who knows how to fix these problems.  It may well be of 
enormous benefit for those people to look at the impacts of some of these problems.  One significant thing that 
has occurred in the agricultural regions has been the practice of minimal tillage and the fact that no stubble is 
being taken off the land.  I know from first-hand experience that that is of enormous advantage when it comes to 
run-off and the like.  Tree planting is also occurring.  The planting of belts of trees helps not only with wind 
erosion but also with salinity, in that it helps with the take-up of water from the land.  Another issue is drainage.  
No one aspect will fix the problems that have arisen in the agricultural regions and that this Bill seeks to address; 
a cross-section will be involved.  Drainage is one action that has been mentioned.  One issue is the cost of 
fencing off remnant vegetation.  Farmers have now chosen not to burn stubble.  As I said earlier, banks have also 
been used.  Mr Whittington was the instigator of that system many years ago.  The Whittington bank has been of 
enormous benefit to agricultural regions.  Drains have subsequently come along.  A profit motive will be 
required for farmers to get on top of some of these issues.  Oil mallee may well be one product.  Trees may be 
used for different products from time to time.  These are the issues that must be recognised, and it will be the 
farming industry that fixes many of the problems.  I was a little disturbed to hear Hon Jim Scott say that some of 
the people out there were irresponsible.  I think that was the word he used yesterday.  I assure him that the 
meetings I have had recently in my area, where people want to clear a little more land, show that they are going 
about it in a very sensible way.  They are putting forward reasonable requests for more clearing.  I would not 
clear any more of my land.  One of our properties has about 35 per cent of the native vegetation left on it.  That 
is of enormous benefit in overcoming problems such as soil erosion due to wind.  In the longer term probably the 
less clearing that takes place, the better.  The Northampton shire has something like 30 per cent of native 
vegetation remaining.  I admit that that is unusual, but some of the people around those reserves are young 
farmers who could benefit from some clearing.  This Bill does provide opportunities for further clearing, 
although some of the requirements are very stringent.  

Hon Robyn McSweeney:  I doubt very much whether they will let them clear.   

Hon MURRAY CRIDDLE:  That is the fear that these people have.  I can talk about compensation for those who 
do not clear land.  There will not be much land clearing - we are almost down to the minimum amount that can 
be cleared - but an interesting discussion would centre on whether compensation should be given to those 
landowners, over and above the value of the land, for keeping the vegetation.  The other issue is about tax 
incentives for people to keep some of that land and carry out some of the preventive measures I have mentioned.  
I know that profit is a dirty word, but if the Government really wants farmers to fix some of the problems we 
have presently, there must be money left over to put in place the necessary mechanisms.   

Hon Robyn McSweeney:  Some incentive must also be offered.   

Hon MURRAY CRIDDLE:  Yes, and perhaps the tax incentive will be one measure, although a farmer must 
first make money to benefit from a tax incentive.   
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I hope members do not get the idea that farmers are out there trying to destroy the environment.  All farmers 
must make sure their environment is right to get the best possible returns from their land.  I appreciate the need 
for sound legislation to protect the environment.  All members know that a sustainable environment is needed, 
but the sustainability should be put forward in a practical way.  Hon Christine Sharp was talking about 
sustainability, but just to say “sustainability” does not provide any real direction.  We need to have practical and 
achievable aims for the future, otherwise we will just continue carrying around these whizzbang terms like 
sustainability, environmental harm and the like.  These do not mean anything, and have no definition.  Some of 
the changes in this Bill will impact unfairly on the rights of landowners.  If these unfair impacts go forward, and 
are handled by people who do not understand the practicalities involved, there will be an enormous effect on 
people in the agricultural regions.  Although we have received assurances from those who drafted this Bill that 
the intent is normal, day-to-day sustainability, some issues will unfairly impact on landowners.  I have 
reservations about a number of aspects of this Bill.  I have touched on the practical application of the legislation 
and its interpretation over time.  That interpretation changes, as we have seen in the past 10 years when there has 
been a very heavy shift to place pressure on anyone who wants to clear, though perhaps this is justified in some 
cases.  

Sitting suspended from 6.00 to 7.30 pm 

Hon MURRAY CRIDDLE:  I was making the point about some practical applications of the legislation and its 
interpretation over time.  Other issues I want to raise are the legislation’s impact on the rights of landowners, the 
lack of recognition of property rights or compensation for the removal of those rights, the lack of time lines to be 
imposed in assessment processes and, lastly, the definition of environmental harm.  The Minister for Housing 
and Works will make the point - 
Hon Tom Stephens:  I am listening intently. 

Hon MURRAY CRIDDLE:  I was merely checking to see who had carriage of the Bill, but I am glad to see that 
the Minister for Housing and Works is in attendance and listening intently. 
Hon Kim Chance:  I did check that matter with the adviser yesterday, and I believe that the Government can give 
a thorough definition. 

Hon MURRAY CRIDDLE:  I thank the Leader of the House for that.  It will be appreciated, not merely from my 
point of view but from the point of view of all our constituents, particularly those in the Agricultural Region, 
who will want to know exactly what the issues are.  Officers in the department might hold a wide spectrum of 
views on just what that definition is, so a definite definition will be much appreciated.   
The definition of environmental harm and the need for landowners to ensure suitable defences against 
environmental harm are among the issues.  I will certainly seek some amendments to the legislation to address 
those concerns and to get various assurances from the Government.  I am a little concerned about hearing that a 
substantial number of amendments will be coming from the Government.  I wonder about the debate that I am 
currently involved in and whether some substantial change will be made to the Bill.  That is of concern, but as I 
have not had an opportunity to see those amendments, I will reserve my decision until I see them put forward.  
I want to address some of the elements of “environmental harm” that are of the greatest concern to me and my 
constituents.  As I have mentioned, the Bill introduces the concept of environmental harm.  Material 
environmental harm, serious environmental harm, damage, costs and threshold amounts are all parts of the 
legislation that are used to describe various outcomes.  The inclusion of the concept of environmental harm and 
its definition are of very great concern.  It is not clear whether the Bill provides suitable defences.  I will move 
an amendment that the Act cannot be proclaimed until suitable defences are established in both the regulations 
and the code of practice.  I hope that the minister will look at that favourably.  In addition, I will ask the minister 
to work with industry groups to ensure that suitable defences are established, that a mechanism is in place to 
speedily resolve grey areas and that these matters are not left to an appeals process.  We all know where appeals 
processes can go.  There would be much better outcomes to disputes if issues could be dealt with before the need 
for an appeals process arose.  I would like the minister to also provide an assurance that the intent of the Bill is 
not to impinge on the normal day-to-day sustainability practices of the farming and primary industries.  That is 
one of the greatest worries people have.   
I would like assurances from the minister about a number of matters relating to land clearing.  I ask the 
Government to undertake an extensive awareness program to advise landowners of the implications of the new 
legislation and to put in place a fast-track process to resolve the grey areas - which I have talked about - that will 
arise as a result of the imposition of the new legislation so that normal day-to-day sustainability practices can 
continue without delay.  As I said, this should not be left to the appeals process.  We need to be able to get on 
with the issues.  Unresolved land clearing cases need to be dealt with as a matter of priority.  Immense 
frustration is felt by the people involved.  I have said a number of times in a number of forums that as long as a 
conclusive result is achieved, the parties will be happy with the outcome.  The other assurance that needs to be 
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given is that the process will not favour those with the most money.  Everybody needs to be able to access 
whatever mechanism is in place without being curtailed by a lack of ability to pay.  I hope that the process will 
not mean that the fellow with the most money has the biggest opportunity to solve the problem.  He may well 
have, especially in the area of land clearing.  We have seen examples of that recently.  That has been one of the 
accusations. 
I will move an amendment that the Act cannot be proclaimed until a code of practice is in place.  I understand 
that the regulations will be in place before the legislation is proclaimed.  I think the code of practice should also 
be known.  I will also move an amendment that applications are to be dealt with as quickly as practicable and 
within a limited time frame.  I have spoken about time frames on many occasions.  One of the biggest problems 
with decision-making processes is that no time frames are specified.  I will certainly make that point during the 
committee stage.  I made that point - unsuccessfully - when we dealt with the Planning Appeals Amendment 
Bill.  However, I think we are seeing the result of some of those issues having been made public in recent times. 

Farmer groups are particularly concerned about the erosion of property rights.  No consideration is being given 
to compensation.  That is something that is requested by landowners from time to time.  We have an opportunity 
to address those issues.  Indeed, that is one of the matters that, very properly, may have been discussed in a 
committee.  Of course, we know the story with the committee; it has not come to fruition.  The federal 
Government has raised the issue of property rights and compensation; therefore, the matter is on the national 
agenda.  I have listened to federal ministers talk about compensation for various issues; the matter has been 
raised for discussion in Western Australia.  I have already spoken about the time lines in the assessment and 
appeals process.  I am speaking on the various issues as they arise in the Bill.   

The Bill refers to limitation periods.  The removal of the statute of limitations for tier 1 offences under proposed 
section 114A would allow complaints of tier 1 offences to be made at any time in the future.  Some cut-off 
period for making a complaint of an offence should be established to protect the integrity of the evidence relating 
to the case.  The National Party will move an amendment to bring that provision into line with the “any other 
offence” provisions.  The Bill provides that a complaint of any other offence may be made within 24 months, 
which is a reasonable time frame for those types of offences to be resolved.   

Proposed section 4A refers to the object and principles of the Bill.  Hon Christine Sharp referred to them 
yesterday.  The object of the Bill is to protect the environment of the State, having regard to certain principles.  
Those principles must have regard for some of the issues that people will face.  I refer, for example, to the 
precautionary principle.  My constituents have raised concerns about the provisions for the expanded use of the 
precautionary principle and the ability to apply it to block either new developments or the expansion of existing 
developments on the basis of notional impacts and future environmental issues.  That could well be an important 
issue in the future.  Some of these matters will be affected by the way people read the issue.  I will move an 
amendment to apply those principles to only part 4 of the Bill, which deals with environmental impact 
assessment, rather than the entire Bill.  I will raise that issue as we go through the Bill.   

Schedule 1 will be significantly amended to increase the penalties for offences under the Bill.  The penalties 
should not be in the Bill.  I would rather see the penalties included in regulations, because then they could be 
changed far more easily.  It would be very much appreciated if some incentives were offered to encourage 
people to practice very good environmental management rather than the use of the big-stick approach, as is 
currently the case.  I am concerned at the way this Government and the Minister for Agriculture, Forestry and 
Fisheries are going.  It seems that the Department of Agriculture is moving more rapidly towards applying 
penalties rather than trying to resolve some of the issues before they get to that point.  That is one of the issues 
that will cause a great deal of concern.  If a penalty is applied rather than a resolution sought or an inspection 
process undertaken whereby people have an opportunity to correct their attitudes before the penalty provisions 
apply, people will be fined on the outcomes rather than the issues dealt with.   

The proposed replacement section 118 effectively will reverse the onus of proof with company directors.  
Therefore, if a company director is found guilty of an offence under the Act, the onus will be on the director to 
prove his or her innocence.  The National Party will move to delete these changes and keep the Act as it stands.  
I will speak further to those changes. 

Amendments proposed in the Bill will remove the EPA’s oversight role with regulations - a role it needs to 
retain.  The Bill also introduces the potential for duplication in relation to performance bonding, land clearing 
and decommissioning.  I seek an assurance from the minister that no duplication of process will be established 
through this Bill.  The established processes are outlined in the Act.  The wide discretionary powers of the Chief 
Executive Officer of the Department of Environmental Protection should be retained.  The National Party seeks 
to overcome this problem by inserting a provision to require the publishing of ministerial guidelines on the 
decision-making responsibilities of the CEO. 
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I have highlighted a number of concerns with the Bill.  The provisions in question have the potential to have 
substantial impacts on environmental processes and outcomes in our regions, particularly agricultural regions.  
The last thing I want is a penalty approach taken in many situations that will result in advantage not being taken 
of the enormous potential for farmers to carry out much good work in assisting with environmental 
improvements in the regions.  Farmers will for their own benefit take on many of these initiatives.  That is 
happening now.  I mentioned a number of them in my opening remarks.  The Parliament must take the 
opportunity to see that these initiatives continue to be put in place.  Too much emphasis is placed on stopping 
clearing.  Undoubtedly, we must stop unnecessary clearing.  However, we have just about reached the point at 
which no further clearing will be carried out anyway, so we must concentrate on ways and means to improve the 
overall environmental outcomes for rural and regional Western Australia in particular. 

I turn now to clearing in urban areas, where perhaps a more careful and consistent approach could be adopted.  
The last thing I want is necessary development stalled.  A process is required, and the time line issue arises 
again.  We need a process by which decisions can be made quickly, and by which people know exactly where 
they stand; that is, there must be justifiable outcomes and convincing arguments made for proposals to proceed 
or for the environment to be protected. 

I have many reservations about this Bill.  I have outlined a number of issues I would like the minister to cover.  I 
will be very interested to see the government amendments that are to come forward.  I will also be interested to 
see whether they will change the thrust of the Bill, because massive amendments to any Bill cause all sorts of 
problems.  I do not think that we should be faced with government legislation that needs widespread amendment 
at this stage of the game.  Perhaps that should have been dealt with in the other House before it got to this point.  
I know we are here to review legislation, but I am not sure that we are here to totally overhaul the Bills that come 
forward.  Having made those points, I will listen with interest to the minister’s reply.   

HON DEE MARGETTS (Agricultural) [7.50 pm]:  I will not speak for long on this issue, but obviously it is 
extremely important for not only the Greens (WA) but also our constituents.  I preface my remarks by saying 
that our office frequently receives requests for assistance on a range of issues associated with the use of land and 
land clearing.  Most frequently those requests for assistance come from other farmers, not from urban-based 
greenies or even from townies within regional areas.  Those farmers get very distressed when a Johnny-come-
lately purchases a piece of land that people have kept uncleared over time and then wants to clear the area for 
some reason.  It is especially distressing when the people within a region have been engaged for decades in the 
repair of a river catchment or an ecosystem that has been badly scarred by salinity, soil problems or water 
quality.   

Instead of just giving brickbats, I will provide one bouquet in relation to Environmental Protection Authority 
bulletin No 1089, which relates to a clearing request for approximately 300 hectares of native vegetation for 
livestock grazing on Lot 92 Coolinup Road in the shire of Esperance.  However, I will preface my bouquet with 
some comments.  On a number of occasions I have asked questions in this Chamber about clearing that I have 
been alerted to, that I have seen myself or that has been made clear to me in the media or some other form.  
Often the response has been a lack of acknowledgment that such clearing is still taking place in large amounts.  I 
think that is because many people do not declare it, it is not requested and it does not go through official 
channels.  In my view, and from the information that I have received, a considerable amount of clearing in many 
different forms is still taking place without any official permit system.  For example, chaining, clearing, burning, 
overgrazing and so on is taking place in a range of areas, especially those with a buoyant property market where, 
for various reasons, there are pressures for other land uses.  I believe that is still happening.  Unfortunately, there 
is not much official recognition, especially within the Department of Agriculture, that it is still going on in 
substantial quantities.  Even with all the work that has been put in by many groups in both the voluntary and 
professional land care movements, it is clear that, in sheer accounting terms, they simply cannot keep up with the 
damage that is being done by the extra clearing that is going on, and that has been going on for decades.   

Some answers that I have received from time to time include a kind of percentage game.  For example, a person 
has 1 000 hectares and asks to clear 600 hectares but is given approval to clear 200 hectares.  Even in highly 
diverse areas, where clearly not much is known about the biota, very little is known about the flora.  Only 
occasionally are people being asked to look at the ridge systems.  There are no widespread flora studies and 
virtually no fauna studies.  In areas with highly diverse soil systems and therefore highly diverse shrub 
ecosystems, such as mallee shrub, banksia bushland and so on, very little detailed information is required.   

I recall that I asked questions about ridge clearing and it was reported to be about five hectares a year by a 
farmer in a region that I represent and in an area that had a high salinity risk.  The people in that area who 
reported to me were absolutely furious because they could see one of their neighbours clearing a ridge in an area 
in which they were pushing the proverbial uphill trying to repair the damage to the water quality, the saline lands 
and so on.  They could see somebody thumbing his nose at their hard work by continuing to clear a ridge at five 
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hectares a year.  That meant in percentage terms that it was too difficult and too politically tough for the 
departments to take action; they pretended it was not happening.  It is therefore of great necessity that this 
legislation be implemented. 

That was the preface to the bouquet, because now the Environmental Protection Authority has recommended, in 
bulletin No 1089, that approval not be given for the clearing of 300 hectares of land that is mostly surrounded by 
cleared land and is within five kilometres of a nature reserve.  According to the Environmental Protection 
Authority’s bulletin, the proponent of the clearing provided no specific surveys of the area.  The Environmental 
Protection Authority, for all its lack of sufficient powers that we hope will be largely remedied by this 
legislation, clearly required the proponent to prove specifically that there would be no major impact on a species 
in that area.  If the proponent then thumbs his nose at those requirements, does not provide the basic information 
and does not conduct the basic surveys required by the law, it is right for the Environmental Protection Authority 
to say no.  I congratulate the Environmental Protection Authority.  There have been too few bulletins in which 
the EPA has indicated that it has had the will and the courage to say, “No, this is not suitable.” 

There continue to be situations that affect my electorate, although they are not in my electorate.  I am looking at 
an advertisement headed “Mining Not On! - says EPA”, which relates to the Windarling Range north of 
Southern Cross.  Once again the Environmental Protection Authority has recommended that mining activity not 
take place.  Enormous pressure is being put on the Environmental Protection Authority, on the minister and on 
the parliamentary representatives - including me - in both areas around Windarling and Esperance.  However, 
there is a point at which the activities and profits of a company should not be the driving force.  The company, 
Portman Ltd, has indicated that it is putting at risk the Esperance port.  Quite clearly the activities of the 
company have been such that it has high graded its own resource.  It promised the community some years ago 
that it had a resource that would last about 43 years and now, within a relatively short period and with taxpayers 
having put in the infrastructure and Esperance Port Authority taking the risk, it has high graded its own exports.  
Suddenly it has found - surprise, surprise - that it has run out of the high-grade iron ore that was intended to be 
mixed with the lower-grade iron ore that it said it would shandy to enable that resource to last for a sufficient 
number of years to bring sufficient benefits to the community for that kind of infrastructure to be worthwhile.  
Now, for some reason, it is blaming the environment and environmentalists for its bad management.  There must 
be a time when companies take responsibility for their own mismanagement; this is one of those important times.  
A declared rare plant that we know is a problem there is the Tetratheca paynterae, which has been known about 
since 1989.  According to the company, the lease - an exploration lease - has been held by the company for only 
five years.   
This kind of pressure is taking place under the current law.  In the future, I would like the Environmental 
Protection Authority to have much more confidence in the legislation, and I would like the ministers to have 
much more confidence in protecting the environment rather than protecting poor management practices.  In the 
case of Portman Ltd, if the companies involved have poorly managed their resource, they should not be able to 
point to environmentalists or the EPA or blame the environment for their own poor management.  In the future, 
let us hope that all companies realise that they cannot shift their costs to the water quality, the air quality or the 
future biodiversity of this State. 
This is not perfect legislation.  However, in my region we certainly hope it will be part of the way we move 
forward in working with farmers to bring about a more sustainable future for the region. 

HON PETER FOSS (East Metropolitan) [8.00 pm]:  I will deal with some of the theory behind this legislation, 
simply because it worries me sometimes that we confuse a number of environmental impacts.  I suppose it is 
easy to do that because we are all from Australia and see things in Australian terms.  It was interesting to hear 
people criticise the clearing of one million acres a year and talk in the same terms about salinity.  In fact, salinity 
has not been the main outcome of the clearing of the one million acres a year.  That problem is actually 100 
years old and goes back mainly to the clearings of the 1890s.  It is rather ironic that the clearings of the 1890s 
were caused by horses.  In 1890 there was a major gold strike in Western Australia.  That led to a major increase 
in population and wealth, and of course with that increase in population and wealth the people needed transport.  
The only transport in the 1890s was horses, so they got more horses.  However, the horses had to eat, and many a 
fortune was made on growing chaff for horses.  That was when the whole wheatbelt area - in other words, that 
area that had the major removal of native vegetation and that is now suffering severely from overclearing and 
has significant salinity problems - was cut, cleared and sown for the purpose of providing food for horses. 
It always amuses me when people say that we should get rid of cars and go back to horses.  They think it would 
be an environmental plus.  I believe it would be an environmental disaster, because horses eat whether or not 
they are doing anything.  People cannot put a horse in the garage and tell it to stop eating while they go away on 
a month’s holiday.  Horses must continue to have food stuck in their mouths all the time.  The people who say 
that our problems stem from the clearing of one million acres a year are quite wrong.  Other problems came from 
the clearing of one million acres a year, but they are not the ones that people often associate with it. 
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I draw members’ attention to England.  Clearing land and placing it under agriculture does not mean necessarily 
that the land will be subject to some form of devastation.  Certainly the species on it will be subject to 
devastation.  However, when was England last subject to native vegetation?  Admittedly, probably in medieval 
times, there was a lot of native vegetation, but in the past 300 or 400 years there has not been any.  However, one 
would not say that the place is an environmental disaster.  It might have been an environmental disaster for the 
native species that were originally there, but it has provided a satisfactory environment for the English people. 
Another interesting thing is that I can remember the debate in England over the removal of the hedgerows.  
When the hedgerows were removed, the habitats of many species vanished.   
The hedgerows had probably existed for only 100 years; they were introduced with the enclosure movement.  
Today’s habitat is last century’s innovation.  All too often we view things over a short period.  We do not realise 
that the environment changes due to the impacts of man and nature.  Iceland is a fascinating place.  In Australia 
there are rocks that are five billion years old - the oldest rocks on the surface of the earth.  In Iceland rocks are 
still being created.  An island just off the coast of Iceland rose to the surface only 15 or 20 years ago.  Volcanos 
regularly erupt across the landscape and completely wipe out everything irrespective of whether it is plant or 
animal.  It takes about 1 000 years to get anything bigger than lichen to grow after a lava flow.   

It is interesting to talk in terms of devastation.  Devastation has occurred on this planet for billions of years.  One 
day we must get into perspective our insignificance in the realms of nature.  Believe it or not nature has the 
ability to wipe us out and carry on whether we like it or not.   

People on Barrow Island can demonstrate a very interesting experiment.  A fence is put around a small plot of 
land to keep the normal grazing animals out.  If that were done on the mainland, the grasses inside the fence 
would grow tall and on the outside they would remain short.  That would not occur on Barrow Island.  Why not?  
On Barrow Island cats and other predators such as foxes have been eradicated.  Consequently small native 
animals survive that can get through the wire.  To them, the wire may as well not exist.  Putting up a wire fence 
around a small plot on Barrow Island has no effect.  However, on the mainland it makes a huge difference.  
Many people do not realise that what they regard as unchanged environments may very well be radically 
different from what existed in 1829.  We no longer live in an environment that will remain unchanged if we 
leave it alone.  We live in an environment that we have impinged upon.  

Telling people to do nothing can often be the worst thing to do.  A classic example is the change that occurred 
when the Aboriginal people came to Australia.  There is strong evidence that when the Aboriginal people came 
to Australia, they killed off the macro fauna such as the giant kangaroos and giant wombats because they were 
easy prey to the new hunters.  When they killed off the macro fauna they killed the animals that could devour 
large amounts of vegetation, which led to the growth of new, short, soft vegetation, which could be eaten by the 
smaller fauna.  That role was taken over by the Aboriginal people because every year they burnt the vegetation, 
and up came the vegetation that the micro fauna have the capacity to eat.  An interesting theory about that is that 
had it not been for the Aboriginal people starting their fires, there would have been a cascade extinction.  
Cascade extinction occurs when one part of the ecosystem is extinguished and the roll-on effect extinguishes a 
large number of other species because everything is dependent on everything else.  

I appreciate that that is a theory; however, many micro fauna are now unaccountably disappearing in places 
where it is not possible to point to factors that we in other parts of Australia attribute as the cause of the loss of 
that micro fauna.  One of the theories put forward is that the lack of Aboriginal involvement in burning has 
allowed cascade extinction to resume.  Therefore, the extinction that started 40 000 or 50 000 years ago when 
Aboriginals came to Australia and extinguished the macro fauna may now be resuming because the intervention 
of Aboriginal people by way of fire has been removed.   

In some circumstances it is wrong to assume that the preservation of the environment means “to do nothing”.  
Unfortunately, if we want to preserve what we now have, we may need to intervene quite significantly to do so.  
Is it realistic to hold back the tide of extinction of some of these things?  Is what we are doing by way of active 
conservation working, or is it misplaced and misdirected?  Is it really all that important?  In many ways, we play 
such an insignificant part in the whole process. 

I happen to be a great believer in conserving the current species that we have.  As Minister for the Environment, 
I started probably some of the most significant processes to try and do that - processes that did not always meet 
with the approval of the Greens (WA).  I can remember when they greeted the Western Shield program with the 
suggestion that we were providing extra native fauna for the foxes to eat.  That was Hon Jim Scott’s clever little 
remark if I remember rightly.  However, Western Shield has had some significant successes.  Internationally, 
Western Shield is considered to be a significant project.  However, it is an enormous commitment and one that 
must be kept up forever.  One cannot relax with something like the Western Shield program.  As soon as the 
money stops going into the program, the previous situation returns and the cats and the foxes can takeover and 
start to extinguish the species again. 
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Hon Bill Stretch:  Foxes are on the rise again and only pharmaceutical treatment is being used now.   

Hon PETER FOSS:  As Hon Bill Stretch pointed out, the program requires more than just the efforts of 
government to work.  It requires everybody to work hard; it is a big commitment.  How do you place that 
alongside some of the other matters that need to be addressed?  Do we just pick particular activities and 
concentrate on those and forget about the others?  We are worried about clearing but if the animals are being 
extinguished anyway, why worry about clearing?  How can we say that we will not bother about something like 
the Western Shield program anymore but say that a person cannot clear his land?  I am not advocating clearing; I 
am just asking for some consistency.  The inconsistency that I find the most ridiculous of all is the attitude to 
forestry.  As pointed out by Hon Christine Sharp, one of the most consistent removers of ecosystems is 
urbanisation.  The very people who voted forestry out of business are the most thoroughgoing ecosystem 
destroyers of all.  They all sit in their little houses in the metropolitan area surrounded by a total erasure of the 
environment and every native species - animal and plant.  They then proceed to plant a whole lot of foreign 
plants.  One just has to look around Perth to see how many native plants are around the place!  No ecosystems 
have been left around the houses at all.  These people do not even offer to put back native plants.  Why should 
they?  Yet, they have the cheek to tell people working in forestry that they are killing the forests.  The reality is 
that if it were not for the foresters, all of the forest land we have in Western Australia would be farming land.  
That is where it was heading until the foresters came along and stopped it.  My father-in-law spent 30 years at 
Narrogin defending the Dryandra state forest, because that was going to go.  Farmers were always saying that it 
had some very good farming land.  However, as a forester, he protected it for forestry.  Doctors, lawyers, 
industrialists, people who work at home, and manufacturers cannot say when they go home at night that the area 
in which they work has the same range of species, plant and animal, that it originally had and that in a hundred 
years it will still have the same range of species.  Foresters can say that.  Most of the others can say that they 
have left a desert, yet we pick on the foresters and farmers.  We do not seem to pick on ourselves.  If I remember 
rightly, there is something in the Bible about that; it talks about complaining about the mote in somebody else’s 
eye and not seeing the beam in one’s own.  That is the reality of what this debate is about.   
I do not have a problem with the theory but with the people who administer it; I have a problem with the way in 
which they make it happen.  I will give another example.  When I was Minister for the Environment I found that 
we had a wonderful thing called the upgrading of System 6.  System 6 was a rigorous examination of the 
metropolitan area.  The area was considered scientifically to find out what was worth conserving.  The 
Department of Environmental Protection had the great idea of upgrading System 6 - I had no problem with that 
either.  However, I had a problem with the way the department went about it.  A short way to describe it is to call 
it the Salem witches method of upgrading.  The DEP asked whether anybody thought that any land within 
System 6 should be preserved.  Anybody could go to the DEP and say that a bit of land should be preserved.  It 
did not require the slightest bit of work.  All a person had to do was to think about whether he would like some 
land preserved.  Perhaps he liked walking his dog in an area; that would have spread a few dog species around 
the place.  If someone liked the look of a piece of land, he could name it, in the same way that people in the past 
could say that someone was a witch because they did not like that person.  The nominated land went on the list.   
Once a piece of land was on the list, nothing could be done with it.  The landowner could not get compensation; 
he could not resolve the matter.  Landowners were not allowed to do anything with land that was put on the list.  
I asked what on earth the department was up to and what process was in place to resolve these matters so that 
people could get out of this Kafkaesque circumstance.  Nothing could be done.  The only simple way out was to 
put large quantities of cattle on the land - goats would be particularly good - to eat the whole lot out.  It almost 
encouraged people to take the law into their own hands.  I said that if this was going to be done, there was a 
difference between preserving species and reserving something for the benefit of the public.  If I were to pour a 
foul chemical all over my land so that it polluted a watercourse and spread through every piece of land nearby, 
no arguments would be needed to say why I should be prevented from doing so by the law.  That is such a 
simple proposition.  We should be able to stop someone from doing that.  However, situations arise in which 
most people in an area clear their land and then, when the final person comes to clear his land, say that he should 
hang on, because they have cleared all their land and think his should be kept.  I do not have a problem with that, 
but when a community wants to keep that last piece of land because it is the last piece of land, it should pay for 
it.  What I tried to do with System 6 was to say that if we were going to make these reservations, the land should 
be reserved under the metropolitan region plan and compensation should be paid.  If someone wanted some land 
reserved, he should pay for it.  I do not know how many members have received e-mails from people who want 
to keep the land at Burns Beach.  Everybody at Burns Beach wants to keep it, because it is the last piece of land 
left.  This is a very worthy idea, and I do not see why they should not keep it.  I also do not see why the person 
who owns the land should be the person who pays.  Why should we put the burden on the person who has kept 
the land rather than on those who have cleared their land?  If any burden is to be placed on anyone, it should be 
on those who have already gained a benefit from clearing their land rather than on those who have not cleared 
their land and have gained no benefit. 
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It seems a bizarre way for the community to go about conservation.  We do not want to pay compensation 
because it costs money, yet we may have to make a choice between having hospitals and having conservation.  
That difficult choice is not necessary if the burden is thrown back onto the landowner, who is only a single 
person.  Everybody around him wants to keep that land; he does not want to keep his land uncleared, but he is 
only one person and they are many voices.  It is a nice simple way of appealing to people - the majority rules.  
However, the majority must sometimes pay for what it wants.  I do not have problems with any of the outcomes 
that people want, but if we are dealing with conservation - reservation and preservation for the benefit of the 
community as a whole - then the community should pay.  It is not a matter of saying we do not want it; it is a 
matter of asking whether that person is doing what everyone else has done.  If we want to stop that person from 
doing that because we want to keep that land, we should pay for it.  That is not a very difficult concept.  
To return to the concept of the comparison of places, I would like now to compare three countries - Iceland, 
Australia and Brazil.  Iceland is bare rock, for the most part.  There is quite a bit of grass, but there is a lot of 
bare rock and lichen, with a few stunted trees.  It is very hard for trees to grow in Iceland.  Such trees as did 
grow there were knocked off by the Norsemen when they arrived 1 000 years ago.  They did not know how to 
build in stone.  They have never built in stone; they have always built in timber and turf.  Such timber as grew 
there was turned into housing, and after that timber had been used up, timber was imported.  The land is 
regularly destroyed by eruptions from volcanoes or flooding from burst volcanic lakes.  From the Icelanders’ 
point of view, conservation is a process that nature is continually denying them. 
Right at the other end of the geological continuum is Australia.  It has seen everything - ice ages, submersion and 
desertification - over the geological ages, but somehow it has struggled along.  Man has made a massive 
difference to Australia in the short time he has been here.  The difference is so radical that it is no longer sensible 
to try to keep things as they are.  We have started a process that cannot be reversed.  Like the red queen, we must 
run as fast as we can just to stay where we are.  We then pick out odd little things that we decide to keep as they 
are, although we are kidding ourselves.  

Everybody agrees that Brazil is one of those environmentally bad countries.  Australians, for all their 
environmental record, can feel better than Brazil.  However, that is a nonsense.  We complain about Brazilians 
clearing Amazonia.  Brazil has a limitation.  The maximum land clearing that can be done in Brazil is 10 per 
cent.  In Amazonia, 10 per cent of land is allowed to be cleared.  Amazonia is rather big, so 10 per cent of 
Amazonia is quite a lot of land.  Western Australia does not have that amount of arable land.  Brazil is huge; 
Brazil is bigger than Australia.  Amazonia is about the size of Western Australia, but all of it is covered in 
vegetation.  Just imagine what we could have done with Amazonia if we had managed to be there for 100 years.  
Europeans have been in Brazil for 500 years.  A lot of clearing was done in Brazil but the Brazilians have 
revegetated it, not necessarily with the original vegetation, to the extent that they have more eucalyptus 
plantations than we have, yet we go around and criticise them. 

It seems to be part of the whole process of our society that we are very good at going around and finding 
someone whom we can blame and criticise but we are not too willing to do anything that will affect our own 
comfort and convenience.  The person we pick on to belt up is always someone who we think the majority of the 
population will agree should be belted up, but we are very seldom prepared to deal with our own problems.  The 
biggest problem we have in Western Australia is the same problem that the rest of the world has - too many 
people and a population that is increasing too fast.  Those people have got to live.  Whom do we pick on to make 
life difficult for?  What will those people do for a living if we cut out some of the major sources of income in 
Western Australia?  We do not have a great many options.  We talk about tourism being the great industry.  If 
tourism is so big, why on earth did Labor not appoint a Minister for Tourism when it set up its Government? 

Hon Norman Moore:  Even though they have now got one, it does not make any difference. 

Hon PETER FOSS:  That is true, because he is so busy that he does not have time to concentrate on that 
portfolio. 

Somewhere along the line people must earn money; they must have a job.  We keep producing population and 
increasing urban areas, but somewhere along the line we must make sure that there is a cash flow and an income 
stream.  They cannot all be teachers or social workers. 

Hon Alan Cadby:  What is wrong with teachers? 

Hon PETER FOSS:  I said they cannot all be teachers.  There is certainly a need for them because of the way we 
keep increasing our population, but we cannot keep a whole nation on the basis of everyone being a teacher, 
although I must say our tertiary education system sometimes seems to be devoted to keeping teachers in 
employment.  The reality is that if we stop farmers farming, miners mining and foresters foresting, we will not 
have an awful lot of sources of income to keep the place going.  We certainly will not be able to have any 
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industry, because we will have a whole lot of new regulations for industry as well.  In fact, it will be so 
expensive to do business in Western Australia that the only people who will be employed will be the people who 
go around inspecting things on behalf of the Department of Environmental Protection.  The reality is that we 
cannot keep the economy going on that basis. 

There is another species that perhaps we are forgetting about, and it is called Homo sapiens.  At some stage we 
must realise that we are part of this environment and that the biggest single impact on our environment is the fact 
that we are here in the city and we are increasing in large numbers without being of much benefit to the place, 
yet we are criticising the people in the country as though they are the sole cause of the problems in this State.  
They are not.  They are at least keeping the rest of us in the city in some sort of employment and are creating 
some sort of income flow that enables this place to exist.  We cannot pick one category of people in society and 
say they are to blame for all the ills in our society.  That is not the way it works.  People want to have their 
television sets and jobs.  They want to be able to build houses and do all the things that they as individuals regard 
as necessary for their own personal satisfaction.  However, they are not prepared to allow somebody else to do 
his job in a way that will make it possible for them to have those things.  I do not have a quarrel with any of the 
wonderful aims people have.  I support all those aims; however, we should put them in a practical, realistic 
matrix that allows us to question how our society can continue when the Government picks one group of people 
and beats them up but does not look at the people who are causing more significant problems in our community.  
There are real problems in that respect and we are not dealing with them.  We are in many ways so isolated that 
we do not have a perspective on what is happening in the rest of the world, such as in England, Brazil and 
Iceland, which are similarly struggling for some sort of way to protect their environments but which are not 
necessarily addressing the real problems.  Those countries have picked out a significant scapegoat and had a go 
at them.   

Although I have an understanding of, and sympathy for, some of what is sought to be achieved by this 
legislation, even the legislation we have at the moment can be misused in the hands of zealots.  Zealots have a 
narrow point of view as opposed to a holistic point of view.  It is funny that environmentalists always talk about 
holistic points of view but never adopt one.  They are always single-issue people who are chasing their own 
particular bee in the bonnet.   

Hon Barry House:  It comes back to self-interest.   

Hon PETER FOSS:  It does.  I have many times told the wonderful story about my first meeting with the 
Conservation Council of Western Australia.  I went around the table and asked each person what he or she saw 
as the major environmental issue facing Western Australia.  They all said wonderful things about issues such as 
trees.  We went all the way around the table, and then I pointed out that nobody had mentioned salinity.  I cannot 
think of a bigger issue in Western Australia than salinity.  They all said that they were of course concerned about 
salinity, but they were not the slightest bit interested in it.  They all had their single issues.  They wanted to 
preserve this park and that tree and care for that endangered bird.  That was all very nice, but the reality of the 
matter was that the big problem was too big for them.  Even with salinity the reason relates to population.  We 
have problems of population.  I do not know what the solution is, but I do not think it is to blame somebody else 
as if he were the only cause of the problem.   

Hon George Cash:  You should first recognise that it is a problem.   

Hon PETER FOSS:  They always say that the first step to solving a problem is recognising that one exists.  That 
is what they said about intervention in births.  It was said that Western Australia had problems with over-
intervention in births because we did not accept that we had a problem with intervention in births.   

Hon Barry House:  That could also be said about alcoholics.   

Hon PETER FOSS:  The AA of conservation: first recognise that a problem exists.  Part of the difficulty is that 
the method by which the legislation is administered allows interest groups to exploit the system.  Instead of 
standing back and dealing with the problem as a whole, we rely on people who have a particular bee in their 
bonnet or a particular axe to grind and who use the system.   

That brings me to my second concern with these amendments, which relates to legal issues.  I think that some of 
the amendments are disastrous, not because I do not have some sympathy for what is intended by them but 
because I can see how they will be misused by special interest groups.  For a start, the object of the legislation is 
for certain principles to be followed.  Those principles comprise wonderful words, and if they were only words, I 
would not mind.  However, they will be used in litigation by special interest groups that want to get in and stuff 
somebody else up for their own purposes.  That is how they will be used.  These general principles will not be 
used to enthuse everybody; they will be used in litigation.  We have seen around the world that the environment 
is used in litigation by people, whether they care a damn for it or not.  It is the best method of mucking up 
somebody else’s endeavour with whom they do not sympathise.  It has nothing to do with what they want to do 
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to preserve the environment; they are promoting their own special self-interest, and this Bill will make it easier 
to do so.  It is unwise to include it and it is unwise to use the words that have been included.  The Bill is inviting 
disaster.   

Another problem I have is with the definition or method of introducing the concept of environmental harm.  
Many members probably know the name of the Palos Verdes case without having read it.  Members would 
probably have heard that it is an environmental movement curse.  The Palos Verdes case is a remarkable breath 
of fresh air.  It ruled that the definition of environmental harm in the Environmental Protection Act was so broad 
and comprehensive that Parliament could not have meant it to be that way.  Breathing was deemed to cause 
environmental damage.  If somebody could show under the Act that breathing was detrimental, it could be 
considered environmental harm because by breathing people alter the environment.  We breathe in oxygen and 
breathe out carbon dioxide.   

Hon Alan Cadby:  But we are feeding the trees.   

Hon PETER FOSS:  That does not matter, because it alters the environment.  The member has made an 
interesting point about the ultimate impact of breathing.   

Hon Alan Cadby interjected.   

Hon PETER FOSS:  It is indeed.   

In the Palos Verdes case, the court ruled that the Act could not possibly mean that and, therefore, it had to be 
read down.  Since then, there have been problems in defining environmental harm in legislation because 
everything we do causes environmental harm.  Potentially, going to the toilet causes environmental harm.  
Building a house definitely causes environmental harm.  A definition was needed that distinguished between the 
environmental harm that was okay because it is deemed to be part of ordinary living, and environmental harm 
that was not okay.  That had to be done in a way that did not allow anybody who felt like going to the Supreme 
Court and getting an injunction to argue that it could not be proved that no environmental harm was being done, 
which is a problem.  On the other hand, the prosecutors do not want to lose those types of cases.  They want to 
go to court and prosecute people who can get out of their predicament only by doing all the hard work and 
proving their defence.  That is a standard prosecutorial attitude.  The prosecutors do not want to have to do all 
the work to make sure that they can prosecute people; it is much easier for them to accuse people of doing 
something and let them prove that no environmental harm has been done.  Let us accept that that is the way this 
definition will go.  The prosecutors will have only to show that something has been destroyed and then it will be 
up to the defence to prove its case that it did not cause any environmental harm.   

Hon Kim Chance:  That is not what this legislation does; on the contrary, it provides specific defences.   

Hon PETER FOSS:  Precisely.  I will get to that.  In the short term, that is what I said.  The defenders of an 
action have to prove their defence.  I have accepted that.   
Hon Kim Chance:  It provides specific defences.   
Hon PETER FOSS:  Which the defence has to prove.   
Hon Kim Chance:  You only have to establish that an action is a defence, and it becomes a defence; it is 
automatically an authorised act.   
Hon PETER FOSS:  I know. 
Hon Kim Chance:  How more clear can it get?   
Hon PETER FOSS:  The usual rule in a prosecution is that the onus of every element, including the exclusion of 
what may possibly be a protecting factor, is on the prosecution.  However, this legislation says that the defendant 
has to prove those factors; that is the difference between the two.  It is an exception from the usual rule of 
prosecution.  As I said, I accept that.  I do not have a problem with that being done for prosecutions.  I have said 
that I accept it.  The problem is that that can carry across to civil cases and, for a number of reasons, I do not 
think it should.  First, I see no public interest in allowing it to carry across into civil cases.  Secondly, the 
standard of proof in civil cases is on the balance of probabilities, not beyond a reasonable doubt.  Therefore, it is 
a matter for the court to decide whether to believe A or B.  It is appropriate that the person who argued A has to 
prove A and the person who argues B has to prove B.  I do not believe it is appropriate to carry this provision 
across to civil cases.  
Hon Kim Chance interjected. 
Hon PETER FOSS:  Let me finish, minister.  I have six minutes and 36 seconds to go. 
Hon Kim Chance:  It is a shame you didn’t start on the Bill earlier.  You’ve been talking rubbish until now. 



Extract from Hansard 
[COUNCIL - Wednesday, 5 March 2003] 

 p4966a-4976a 
Hon Murray Criddle; Hon Dee Margetts; Hon Peter Foss; Deputy President 

 [11] 

Hon PETER FOSS:  I am dealing with the nature of the legislation, not individual clauses.  I am about to deal 
with the problems with the clauses, although I am waiting for the Deputy President to state that I should not deal 
with clauses.  I have been dealing with the nature of the Bill until now. 
Hon Kim Chance:  To deal with the Bill would be nice. 
Hon PETER FOSS:  The minister should let me finish, and then stand up and disagree.  I have only six minutes 
now. 
Hon Kim Chance:  I still think it is a pity you did not read the thing. 
Hon PETER FOSS:  Just shut up, and let me do it! 
The DEPUTY PRESIDENT (Hon Simon O’Brien):  Order!  The honourable member should direct his remarks 
to the Chair.  I have been listening with interest to the second reading debate; I remind members that that is the 
nature of the debate.  The member should address the Chair, and other members should cease interjecting. 
Hon PETER FOSS:  I can see no logic in applying this principle to civil cases, particularly with interim 
injunctions, which work on the assumption that facts will act adversely on the defendant.  That is my concern.  
The plaintiff still must show necessary matters but need not get involved in arguing whether the defence exists.  
My concern is this: defendants seeking an interim injunction in both civil and criminal cases will need to prove 
the defence.  Defendants will probably get the interim injunction once their half of the equation is shown.  On 
the other hand, plaintiffs will need not only to show their claim, but also to negate the defence; also, they must 
provide some evidence to obtain their interim injunctions.  A massive dispute will not be allowed to arise on the 
facts in an interim injunction.  However, plaintiffs will be required to prove the usual matters; that is, show some 
evidence to support their case.  They could not leave out the defence if one thing they must prove is the negation 
of the defence. 
I am concerned about the legislation as drafted.  The amendment I suggest is purely to make the distinction 
between civil and criminal liability.  I am happy that in criminal cases the Crown must prove the case, and it is 
up to the accused to show the defence.  I have no problem with that at all.  For a start, the Crown will bring a 
matter only because it believes a prosecution is justified; it will not act purely to create mischief.  A case will not 
be brought to court that purports to be for one point but really is for some other significant point.  Once upon a 
time, one had to go to the Attorney General to bring these public action cases; now, one can simply trot along 
with them.  The protection of the relator is no longer available. 
These people will get the benefit through the Crown not only in its prosecutions, but also in civil cases.  Take 
exactly the same words and apply the same result to a criminal case, but do not allow nuisance litigators the 
same benefits in civil matters.  Why would the Government want to allow a nuisance litigator the benefit of not 
having to show the contrary to the defence provisions?  It is straight-out barmy.  Why not maintain the 
distinction with the Crown proving a prosecution, where one knows the Crown will act responsibly.  The trend is 
for transgressors to prove the defence, which I can accept.  My amendment seeks to preserve that situation.  
However, anyone wishing to sue on the basis of the Act will not have the benefit of the defence being presumed 
not to exist - they must prove to the contrary.  It is not a radical notion.  It is drawing a line between civil and 
criminal matters.  I accept for criminal purposes that the Crown should have the advantage. 

Hon Tom Stephens:  Which of your amendments tackle this point? 

Hon PETER FOSS:  Most of them do.  It is a complex amendment and deals with the definition of 
“environmental harm”.  I thought the Government was sympathetic to the concept.  The amendments are to make 
a distinction between the civil and criminal cases so as to not assist nuisance litigants; namely, people acting 
because they have another axe to grind.  I do not think that general litigants should use environmental legislation 
in that fashion.  I am quite happy for the Crown to have that power, because I do not think the Crown will 
prosecute for an ulterior motive.  I think it is quite appropriate that it should have that right.  However, I do have 
significant problems, because I know the cases.  I was the defendant in some of those cases and I know how the 
injunctions were refused in particular instances and the court decisions that allowed them.  I do not want to see 
that carried across to the civil side.  I am not guaranteeing that nonetheless the courts will not turn it around by 
using the amendment that I have suggested.  What I am saying is that the amendment does not give the courts as 
much choice as they have at the moment.  At the moment the courts have no choice whatsoever other than to say 
that they cannot enter into the particular factor, even though the first part might have been proved and it seems 
that there has been a breach of the Act.  The courts cannot look into the actual facts of the case because they do 
not do that for interim injunctions; that will happen when the final case is decided and they will deal with that 
later on.  That concerns me because it seems that we are making life hard enough.  We must keep in mind that it 
may very well be the Government that ends up on the receiving end of an injunction.  We have set up a process 
to protect the Government and its ability to enforce the law, yet the Government could be on the receiving end of 
an injunction and could be prevented from carrying on as a Government simply because of the way things have 
been done.  It hoists itself with its own petard.   
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Debate adjourned until a later stage, on motion by Hon Tom Stephens (Minister for Housing and Works). 

[Continued below.] 
 


